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FEDERAL FLSA EXEMPTION GUIDE

Is my employee exempt from overtime?

INTRODUCTION

The Fair Labor Standards Act (FLSA) establishes requirements for minimum wage and overtime pay. It also
imposes various restrictions on record keeping and the employment of minors. The FLSA affects most public
and private employers and is enforced by the Wage and Hour Division of the Department of Labor (DOL).

What does it mean to be exempt? An exempt employee is one who is not subject to the minimum wage and/or
overtime provisions of the FLSA. This means that the employer does not have to pay the employee a premium
for hours worked over 40 in a week. However, it also means that the employee’s wages may not be reduced
when fewer hours than normal are worked, except in limited circumstances. There are a variety of positions
that are exempt from the minimum wage and overtime provisions of the FLSA; this guide deals only with what
are called the White Collar Exemptions.

When determining if an employee is exempt, there are several factors to consider. It is not enough to look at a
job title to ascertain whether an employee is exempt — you must look at the actual duties and tasks that make
up the majority of an employee's job, plus how the employee is paid and how much the employee is paid.

State laws can also impact how an employee may be classified. For instance, employers in many states — such
as California, New York, Oregon, and Washington — should proceed with care as there are some differences
between the applicable states laws and the FLSA. Some exempt roles may not exist under state law or might be
much more difficult to meet. California in particular has many exemption criteria that are more stringent than
the federal requirements outlined here. Check with an HR Professional or employment attorney to see if your
state has any unique regulations.
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e Manual Labor or “Blue Collar” Work: These classifications of work are defined by repetitive operations
with the hands, physical skill, and energy of the worker. Skills and knowledge are generally gained
through apprenticeships and on-the-job training.

e Overtime Pay: Overtime pay is a premium payment. Under the FLSA, non-exempt employees must be
paid time and a half (1.5x) their regular rate of pay for each hour worked over 40 in a workweek. If an
employee works at multiple pay rates throughout the week, or if they earn commissions or other
incentive pay, their regular rate of pay may vary and require additional calculations. Some states have
their own overtime laws, which expand on the FLSA (e.g., daily overtime in California).

e Primary Duty: Primary duty means the principal, main, major or most important duty that the
employee performs. Determination of an employee’s primary duty must be based on all the factsin a
particular case, with the major emphasis on the character of the employee’s job as a whole. Factors to
consider include the relative importance of the exempt duties as compared with other types of duties,
the amount of time spent performing exempt work, the employee’s relative freedom from direct
supervision, and the relationship between the employee’s salary and the wages paid to other
employees for the kind of non-exempt work performed by the employee (e.g., if a shift supervisor only
makes 50 cents more per hour than the workers they supervise, their supervisory duties are probably
not “primary” enough to qualify them for an exemption).

e Salary Basis: Being paid on a salary basis means an employee regularly receives a predetermined
amount of compensation each pay period. The predetermined amount cannot be reduced because of
the quality or quantity of the employee’s work. Additionally, with a few exceptions, an exempt
employee must receive their full salary for any week in which the employee performs any work,
regardless of the number of days or hours worked. So whether the employee works 40 hours, or 32, or
whether they accomplish 10 things or three things, they will be paid the same amount.

e Workweek: The 7-day, 168-hour period that the employer consistently uses to track the number of
hours worked to determine if any overtime is due. A commonly used workweek is Sunday at 12:00 am
through the following Saturday at midnight.

OTHER RESOURCES
— Department of Labor’s Wage and Hour Division: http://www.dol.gov/whd/
— Department of Labor’s Guide on the FLSA: http://www.dol.gov/elaws/flsa.htm
— Common Exemptions: http://www.dol.gov/elaws/esa/flsa/screen75.asp



http://www.dol.gov/whd/
http://www.dol.gov/elaws/flsa.htm
http://www.dol.gov/elaws/esa/flsa/screen75.asp
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[

Is the main function of this
position manual labor or  |_Non-Manual
non-manual work?

Does the employee make at least $100,000 annually?
(Highly Compensated)

No
Ye:

Is the employee's primary duty to manage the
organization or department? Do they regularly manage |eg—

and direct the work of 2+ full-time employees or the
Does the Yes. equivalent? Do they have the power to hire or fire or No
employee make recommendations to do so? (Executive)
regularly
perform at least
o::egﬁxpt Is the employee's primary duty the management of
administrati\’/e general business operations for their employer or
s customers? (Administrative)
or professional
duty? (see Does the position pay at
boxes on right) least $455 per week on a
salary basis?

Is the employee's primary duty work that requires
advance knowledge in a intellectual field, like learning or
science? Did the employee acquire this knowledge
through an extended course of specialized instruction?

No Yes For computer (Learned Professional)
employees only: does

the position pay at least
$455 per week or $27.63 Is the employee's primary duty work that requires

per hour? invention, imagination, originality, or talent in an artistic
or creative endeavor? (Creative Professional)

OR

o Is the employee's primary duty to act as a computer
system analyst, computer programmer, software [~
engineer, or otherwise skilled computer worker? )]

(Computer) No

orders or contracts for services? Does the employee

customarily and regularly work away from employer's
place of business? Home offices count as the
employer’s place of business. (Outside Sales)

*Note: Some non-exempt positions are exempt from overtime, but not minimum wage, and some non-exempt positions are exempt from minimum
wage, but not overtime. Please check with an HR Professional to ensure compliance.

Legal Disclaimer: This document is intended for informational purposes only, and does not constitute legal information or advice. This information and all HR Support
Center materials are provided in consultation with federal and state statutes and do not encompass other regulations that may exist, such as local ordinances.

Transmission of documents or information through the HR Support Center does not create an attorney-client relationship. If you are seeking legal advice, you are
encouraged to consult an attorney.




